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ABSTRACT

Custody is one of the most important
institutions in the mental and physical
education of the child. Unfortunately, due to its
various dimensions such as waiver of custody,
transfer of custody, agreements on this right,
possibility of granting custody to a third party
and the fate of the parents' agreement after the
intervention of the court and other aspects,
not enough attention has been paid Therefore,
we decided to reach a logical conclusion
regarding the above cases by analyzing them
and also emphasizing judicial procedure.
It seems that despite the opposing views in
the legal doctrine, the agreement on custody
between the parents of the child is valid and
binding And although we are facing a conflict
of opinion in the judicial process, but the
courts must accept that custody is a right
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between the parents of the child and only if both of them shoulder the
burden of custody is a duty and they are bound But this does not preclude
the right to the nature of custody, and they can come to an agreement
among themselves about this right that contributes to the child's spiritual
and physical development. The word \"agreements\" in Article 41 of the
Family Protection Law also confirms this. Also, in the opinion of the
author, the agreement regarding custody of the contract is continuous
and with the intervention of the court and the revocation of the custody
of the transferee of this right, the said contract will be terminated.
Keywords: Custody, Custody Agreement , Custody in Precedent ,
Continuous Contract.

unding: The author(s) received no financial support (funding, grants, sponsorship) for]
the research, authorship, and/or publication of this article.

[Acknowledgements: The authors would like to thank Dr. Homayoun Mafi Associate
Professor, University of Judicial Sciences for his cooperation in preparing and writing
this research.

[Author contributions:

sajad mohammadi jozani: Methodology, Software, Formal analysis, Investigation, Datal
Curation, Writing - Review & EditingSupervision, Project administration.

fardin avazpour heibatloo: Conceptualization, Validation, Resources, Writing - Original
Draft, Visualization.

Competing interests: The authors declare that they have no competing interests.

Citation:
Mohammadi Jozani, Sajjad & Fardin Avazpour Haibetlu. “Custody Agreements with an
[Emphasis on Jurisprudence” Journal of Legal Research 21, no. 50 (August 22, 2022): 405-433.

406



407

Journal of Legal Research: V 21, No. 50, Summer 2022

Extended Abstract]

In the Iranian legal system, there are limited regulations on custody entity that
do not clearly show the various aspects of this very important right. The person
who has the custody of the child must have the conditions mentioned in the
law, and if they lose those conditions, the right to custody will be deprived. The
point is that sometimes the child's parents conclude a private contract between
custody and maintenance, and one of them takes custody on the other, then after
a while due to the loss of legal conditions, the right to custody. That person
is taken from that question, what is the duty of a private contract between
parents. On the other hand, this contract is binding and on the other hand it
is not possible to enforce it according to legal texts. In this article, we seek to
answer this question and examine the subject of different aspects based on the
rules governing the Iranian legal system.

It seems that the right to custody is a non -financial right of a child who has
a particular nature. This right is assigned if none of the parents of the child take
advantage of their custody and the parents of the child are required to custody.
But in other cases, the consent of at least one parent of the child to keep him
or her is custody, and it is in this case that parents can have agreements about
their custody. It should be noted, however, that custody is a right between
parents of the child, and the child must have the right to grow with their true
parents; Therefore, the agreement to entrust the child's custody to a third party
is completely void unless none of the parents have the conditions of custody
that can entrust the child to the competent authorities and organizations.

On the main question of the article, that is, the parties' agreement with the
loss of custody of the child in the Iranian courts is the same procedure and
there is a disagreement. Some courts consider this agreement to be false and
ineffective. The author believes that in general, the principle of contracting is an
agreement on custody of the binding and unjustified agreement, and the court
must first respect the principle of will and agreement between the parents of the
child unless a person who agrees custody of the child. It has been delegated to
lack the appropriate conditions for custody, in which the wife has sufficient and
sufficient custody conditions, but the court only gives her custody to her father
because the child's age is out of custody. In fact, in this case, the court has left
the child's custody not in terms of preservation of the child, but the child's age
of seven and his or her out of custody, and this procedure is heavily criticized
for this reason. That, when the child has sufficient conditions for preserving and
protecting him, as well as the custody of him, there is no reason to transfer the
child's custody to the father. It seems that accepting the theory that the child has
been seven years old when parents have both appropriate custody conditions,
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and at the same time there is an agreement on custody between them. To be a
tool for pressure on the wife for their purpose, and then, even though the mother
has the right to custody of the child, has the right to custody when the child
reaches the age of seven. Therefore, the court must first consider the interest
of the child and, accordingly, can make any decision that is in the interest of
the child, but if the child's parents both have good conditions for custody, and
as a result, his or her expediency What should the court decide with both of
them? Should he respect the agreement between the parties and, for example,
give the child custody to his mother, or, in accordance with Article 1169 of the
Civil Code, he has given his father's custody to his father when he has passed
the age of seven? Certainly, the granting of the child's right to custody to his
father, despite the binding agreement between the child's parents, is inaccurate
and unfair because it cancels the agreement and causes the wife's loss. In short,
in these cases, the court first pays attention to the interest of the child, and
therefore makes any decision that he or she knows in the interest of the child,
and there is no restriction in this regard, but if the child's interest is both. parents
must respect the agreement between the parties and act on it.

As a summary, there is no legal doctrine, and the problem is that the courts
are only observed solely by observing the terms and conditions of the parties'
agreement after the court interference with the intervention of Article 41 of
the Family Protection Act and Article 1173 of the Civil Code. The holder of
the holder of custody gives him the right to custody and no matter the contract
between the couples. So, it has to be clear what the fate of this contract is? With
the analysis of the general principles and rules of contracts on custody, it was
found that this agreement was a continuous contract and will be realized over
time; Therefore, if the custody of the court is taken away from the court after a
while, the rights of the present should be, as well as other continuous contracts
such as lease, at the time, change the time, and for the period of time, and for
the rest of the period until puberty. The child becomes invalid and if the given
is refunded.
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